Draft & 10 y

This articlet, :ité;ledl?“ Corresponds to article 19 the 199¢
verbatim from the ;gqerxception of subparagraph (d) -'1 6 text,
provide some guidanﬂb text. The purpose of this ar‘ti itnl{en
about an equitable Cg for the States in their Consu(‘t&.‘ 18 tq
equitable balance of intalance of interests. In reachi‘ ationg
and to weigh all the [Tests, one hgs to establish many a.
provisions of this draftfe evant factors and circumstan y facts
of the rest of the drafetlrt;i? lShould be interpreted in (EEZIT};e
icles, in particular draft arti eht
cle 3

which places th i
e obligation of I
prevention on the St
ate of origj
21n.,

The openi

order to achiivelzlgl glaiise of the draft article prevides that

concerned shall takcéul'table balance of interests th ﬁ'dt “in
circumstances”. The cin;? account all releVan:t---f,aCts States
exhaustive list of su hr t article then sets forth frs 2
diversity of types (f: faetprs and circumstances T; non-
articles, and tﬁe def actrvrties which 1s COVered‘ % e wide
which they will be Col Zrent situations and Circumstai]i the?e
exhaustive list of fa ? ucted, make it impossible to com ces in
of the factors may b(e :lseinietV?nt to all individual Casespgg;?;
may not, and still other fact in a particular case, while others
prove relevan ors not contained in : :

to the factorst.ailérthermore: no priority of weighttl';lse ’115.1_ e
may be more impocrlt;(:;ftm-Stances listed, since some dbsiisltghneerg

n : .
deserve to be accorded greatercfvrifgari?ag(eaisrfsotrvi/;ie othsrs T

Paragraph (a)

: . of the draft ;

risk of sieni article compares t =

means ofgprilefif(eanrijtntrinSboundaW harm tOpthe a\iﬁlggﬁix (())i

example, the degre% o?rrrirélfr ;n;lnimizing the ris g tliercof_vFor

may be measu of harm may be high, but there
res that can present or reduce thatbriék, or there

may be good biliti
‘ possibilities  for iri
com X repairin :
parisons are both quantitative and qua]%tagik\lzz har S
Paragra
graph (b) of the draft article compares the

importance o
technical ad(z-'fagiigaeitl’;ltyt;ln tgrms of its social, economic &l

L S 10r {1 tate <. ’ P
harm to the States likely to be affectgcf:i SgeL ST potely
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ares, in the same
environment
imizing such

g (c) of the draft article comp
paragraph (a), the risk of harm to the
.ailability of means of preventing orf min

the possibility of restoring the environment.

jon as

account the fact

(d) of draft article takes into
on negotiations

B States concerned frequently embark
" L cernin the distribution of costs for preventive measures. In
i g SO, they proceed from the basic principle derived {rom
Rcle 3 according to which these costs are to be assumed by
the State of origin. These negotiations mostly

t on the amount of

operator or
where there is 10 agreemen
affected State
order to

! preventive measures and where the
ntributes to the costs of preventive measures 1n

eure a higher degree of protection that it desires OVer and

te of origin to ensure. This

ts and the amount of

pove what is essential for the Sta
petween the distribution of cos
d in sub-paragraph

eventive Measures is in particular reflecte

Paragraph

(e) of the draft article provides that the

conomic viability of the activity in relation to the costs of
evention and the possibility of carrying out the activity
sewhere or by other means or replacing it with an alternative
ity should be taken 1nto account. This is one of the

iterion of balancing interests.

Paragraph

draft article compares the standard

he State of origin to that appled to
tivity in the State likely to be
in general, it might be
igin should comply
than do the States
is not 1n itself

\ Paragraph (f) of the
srevention demanded of t
he same or comparable ac
ffected. The rational is that,
l%asona\')le to demand that the State of or
= 2 much higher standard of prevention
i}’ to be affected. This factor, however,
nclusive. l
dures in the absence of
in which a State has
an activity planned oT
have a risk of causing

__ Draft article 13 eniitled “Proce
tification” addresses the situation

asonable grounds to believe that
fried out in another State may
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which  envisages g

draft article that the Teésponse of the State of orj

gl en ““rlth 1 1 C

have a risk of causj e gin may
vl using significant tra "
be left without recoures. g transboundary harm woulg

un ; e
witiuelgl Stré.n,gent In view of the fact that the draft articles deal
the circu{le lt\‘lty inoh oo prohibited by International law in
| orances where there is disagreement between States
transb ; 1
this rsungarf; harm. The obligation of the State of grigin in
apﬁ)ro rgatr as bee.n softened by requiring it to take
Sus * 1a g fea31b1e. measures to minimize the risk™
appfoe;?;czgn c’>rfh the_ aclt;vlty would only be required “where
- +Ni€re 1s thus a sliding scale of m g at can
be taken by the State of origin. PARLIE L

=i tlli)gaft tArtlcle 14 on the “Exchange of Information” deals
undertak S€ps to be taken after an activity has beell
aken. The purpose of this step is to prcvent: or minimiz¢
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‘Cle 0y
»rmation between the State of origin and the States that are
1

instead  of immediatel ; el)’ to be affected, after the activity involving risk has been

i

graph 2 of the

origj
L
.

risk of causing, significant transboundary harm. It is based
the phraseology employed in draft article 14 of the 1996

3 except for the addition of the word “available” before the

d sinformation” in the second line as the title of the draft
suggests its provisions require the exchange of

aken. The prevention of transboundary harm and
izing the cause thereof is a continuing effort and,

nting authorization for the activity; they continue for as
no as the activity continues.

The information that is required to be exchanged, under
draft article comprises whatever would be useful and

for the purpose of prevention. The information

ader this article such relevant information should be

changed in a “timely manner”. That means that when the

State becomes aware of such information, it should inform the
other State quickly so that there will be enough time for all

es concerned to ‘consult on appropriate preventive

measures. The requirement of this article becomes operational
only when States have information relevant to preventing, or
Minimizing transboundary harm.

Draft Article 15 entitled “National Security and

Mdustrial  Secrets” reproduces without change the

°Sponding draft article 16 of the 1996 text. The Drafting

Ommittee felt that draft article 15 reflected in an adequate

anner a narrow exception to the obligation of the State of
tO_provide information under the other provisions of the
articles. This type of clause is not unusual in treaties,

- th require exchange of information. However, Article 31 of
.~ ‘atercourses Convention only deals with national defense
_ S€curity information, while the present draft article 14 also

.' ?Cts industrial secrets. In the context of this topic, it is
=Y probable that some of the activities might involve the
of sophisticated technology protected under domestic
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. that the basic obligation in draft 17 for the parties to "haye
e rse to the appointment of an independent and impartlal
_ﬁnding commission” will not be sufficient in_ practmg for
3 actual establishment of such commission. In 1nterngt10nal
uments this type of provision is normally aCf:omp_anl.ed by
® etailed procedure on the appointment a_md functioning of
_ commission, as it the case for example in Article 33 of the
ercourses Convention. However, since the nature of the
« articles on the topic of prevention had yet to be decided,
Drafting Committee deemed it premature to set out such a

iled procedure in the text.

legislation as industrial secrets. As in all provisions in ¢
{are?cnt drgft article, an attempt has been made to balance t}ile
egi .1mate 1.nterests of all States concerned. Thus, the Stat .
S)rlgln, whll_e allowed to withhold certain information me %
cooperate 1n good faith with the other States concer‘hedu?[
)

P'TO\flde as much information as can be provided under
circumstances.” *F the

Draft Article 16 entitled “Non-discrimination” is has

on 'Aru.cle 32 of the Convention on the Law of the ;11&6(1
nav'lgatlc.)nal uses of International Watercourses. It sets out o
bas‘lc. principle that the State of origin is to grant access tot'he
Ju1‘1dlcal anc.i other procedures without discrimination on tlhts
basis of nationality, residence or the place where the dama )
occurred. The provisions of this draft article would oblj agtfc
States to ensure that any person, whatever his or ghee
nationality or residence should, regardless of where the harr;
rflay occur,.receive the same treatment as that afforded by the
Statg pf origin to its nationals under its domestic law. This
provision should be wunderstood as preventing States
discrimination based on their legal systems and not as a
general non-discrimination clause in respect to human rights.
In _fact, it deals with equal access by nationals and hon-
nathngls and by residents and non-residents to courts and
administrative agencies of the State concerned.

As mentioned earlier, the Commission has referred two
jes to the General Assembly related to the further work on
topic. The issues referred are (i) what kind of regime
1d be made applicable to activities which actually cause
for the purpose of developing and applying the duty of
ention, and (ii) in a prevention regime whether the duty of
sention should be treated as an obligation of conduct or
failure to comply and be met with suitable consequences under

1€ Jaw of State responsibility or civil liability or both where the
state of origin and the operator are both accountable for the
same? If the answer to the question is in the affirmative, what
of sanctions are appropriate or applicable?

: The first of these issues is based on the fact that the
Jommission intended to separate activities which have a risk
causing significant harm from those which actually cause
ich a harm for the purpose of developing and applying the
ity of prevention, the latter type of activities. It is generally
lerstood that the duty of prevention is an obligation of
luct and not of result and non-compliance with duties of
ntion in the absence of any damage actually occurring
d not in itself give rise to any liability. The Commission
SVe decided to recommend a regime on prevention, separating
om a regime of liability, it has to address the question
er the duty of prevention should be treated as an
ation of conduct or failure to comply be visited with
; 1?16 consequences under the law of State responsibility or
1~1ability or both.

. Finally, draft article 17 entitled “Settlement of Disputes”
is a new provision proposed by the Special Rapporteur and
does not have an equivalent in the 1996 draft. It is inspired by
article 33 of the Convention on the Non-Navigational Uses of
International Water courses, 1997 in that it envisage®
compulsory resort to a fact-finding commission at the request
of one of the parties if the dispute has to been settled by any
other means within a period of six months. Among thes¢ other
means, the Special Rapporteur had highlighted the binding
procedures of arbitration and judicial settlement. The Drafting
Committee, however, felt that it was also important .to
expressly mention other means of third-party settlement: ;-
particular mediation and conciliation. As régards the facs
finding procedure, the Drafting Committee was aware of tHS
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Reservations to Treaties

The International Law Commission had at its 49th
on, adopted a set of Preliminary Conclusions On
rvgmons To Normative Multilateral Treaties, Including
; nan Rights Treaties. The General Assembly at its 52nd
-eion had taken note of the Commission's preliminary
_Jusions and of the invitation to all treaty bodies set up by
1ative multilateral treaties that might wish to do so to

The General Assembly has by its Resolution 52/156
vn the attention of Governments to the importance for the
-rnational Law Commission of having their views on the
oliminary Conclusions on reservations to normative
ltilateral treaties, including human rights treaties.

In response to that invitation the Secretariat of the
African Legal Consultative Committee had organized,
'-iu the administrative arrangements of the Thirly seventh
sion of the Committee held in New Delhi in April 1998,. a
Meeting on the Reservation To Treaties.

~ Thereafter, when the Secretary -General of the Asian
Legal Cons ultatwt (“ommittee visited Geneva to

_r'* ort of the Specml Meeting on the Reservations to Treat1es
the Committee had organized. It maybe mentioned that
Special Reapporteur had in his Third Report on the
€rvation to Treaties made a mention of the aforementioned
al Meeting.

At its fiftieth session the Commission considered the
Report of the special Rapporteur, Professor Alain Pellet,
the reservation to treaties.8 The Third report of the Special
.ﬂeur was divided into two chapters, the first of which
€¥ed the earlier work of the Commission on the topic. The

'.CN.4/491 and Add. 1-5.
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: the
: o had proposed that
. Special Rapporteur 1 _ WS
Th'bn II')efer the 8 draft guidelines of the Uglcijjtirtlo
sslohich he had proposed in his re%orggodt?; tr;nsmi%
] : mission declde
Accordingly, the Commissy cruationEy (2)
e jefinition of reserva ¥l
aidelines on the (1) ¢ ] rvation
# ?I;g‘inition of a renovation; (3) moment when a rese

second chapter of the Report of the Special Rapporteur
_addressed the question of definition of reservations (and
Interpretative declarations), and to reservations (including
interpretative declarations) to bilateral treaties.

>eactice W
L mmittee.

While presenting his report the Special Rapporteur saiq

“ 1S 19 f m - h n no
. S 3 lC W = I.' [ : )

i ration: ents
itorial application; (5) object o esZ“ff“otigff ) asxiil}tg? (7)
Treaties. That interest was illustrated not only by the large jgned to increase the Olbhgofllsyr;tions of their author; (8)
number of statements made in the Sixth Committee, but alsg atements deslgne.d I . Cobnition' (9) reservations
by the work done on the topic by the Asian-African Lega] .gervations r.elat.mg i .nor;-ée dgf‘mitioryl of interpretative
Consultative Committee and the Council of Europe's Javing @ territorial scope; (19) f definitions to Drafting
Committee of Legal Advisers on Public International Law Jeclarations; axid | (¥} i Beope O

(CAHDI), which had established a group of specialists on Committee.

reservations to international treaties".

The Drafting Committee adopted the text Ofﬁé‘;ﬁiﬂ;ﬁ
the Guide to Practice and referred them to the a? oo
2w Commission. The titles and thettexthofc;hfnilrudte%ulthe o
ing mmittee ha ‘
'O.pt'f'ccl)nbyofthrees]jrrvaaf‘:ilggs;CCEQ) object of reservationzl_( i))
stalnlces in which reservatipns may 'be Fforn;gl‘i:ra;io(n )
reservations having . territorial ~ SCOPE; (5) i seg T HE)
o ulated when notifying terlrlto_rlal fapl}l) ic auth,o g -
tatements designed to limit the obligations of t te_nr s tileir
statements purporting to increase _the .obhga(;onan s
author; (8) reservations formulate jointly; an 9)

brovision relating to the scope of the draft guidance.

In his survey of the earlier work of the Commission on
the topic, the special Rapporteur drew attention to 2 decisions
of the Commission (a) that in principle and subject to an
unlikely "state of necessity”, the Commission would not call
into question the provisions of the Vienna Conventions on
reservations and would simply try to fill the lacunae and if
feasible to remedy the ambiguities and clarify the obscurities
in them; and (b) that its work would lead to the preparation of
a Guide to Practice, which would-be grafted on to the existing
provisions, filling the lacunae therein and would-be
accompanied by model clauses relating to reservations which
the Commission would recommend to States and international

organizations for their inclusion in treaties they would

Guidelines adopted at the Fiftieth session of the
conclude in future.

nternational Law Commission

The Commission at its fiftieth sessiop has ac_lopti:d Eﬁf
ext of 7 guidelines of the guide to practice rele_ttmgh o g
reservations to treaties together with _commentanes t. C;ar{—:_ne.s
The text of the provisions adopted m_clude t-h? gulld(c;llines
relating to (i) the definition of re_servgtxo_ns (dxalt .gl,.l_l.) s
1.1); (ii) object of reservations (draft guideline 1.1. ); (il S

As to the definition of reservations to Treaties and Pf
interpretative declarations the Special Rapporteur, Mr. Alan
Pellet, observed that none of the 3 Vienna Conventions
furnished a comprehensive definition of reservations and he
had therefore drafted a composite text. The definition, he
suggested, could be used at the beginning of the Guide to
Practice and could be called the "Vienna definition".

" See A/CN.4/L.561 and Add 1-4.
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n \’VhiCh res e

1.1.2); (iv) rﬁ‘s:;\\,.::-lons may be formulated (draft guidelj

1.1.3); (v) reSewatlf)liS having territorial scope (draft ou}deh.nt-

application (draft 10_rclls formulated when nOtifVing tiu}' eh-‘_le

jointly; and (vii) agul eline 1.1.4); (vi) et i Iritorig]

provision relating to unilateral statrerrr;llélamd
nt of

reservation.

Definitions

Draft Guideli
: e 1.1 defi
unilateral efines the term .
State or a;ts;[fgnent-’ however phrased or n;fnseegvauons as g
rnational S , made b
formally c . organization wh - Y &
on ; €n s i
treaty gr by 21:1 rgtl;rtlg’ accepting, approving Orlgzlcll%’d.ratlf}’lng,
to a treaty, Wher:b;/htir; rrslakt ing a notification or Sl;?festo. =
exclude or to modi ate or organization sion
odify the legal effect of certain provi]zl.lrports to
1ons of the

treaty in their applicati
; applicatio
organization. n to that State or to that international

The Special R
definition i apporteur has point

unilateral 1éltctzrporates three formal fompzielstut Fhat the
internationalaofn;;I}tE (2) the moment when tieVlé. (1) a
by the treaty_ angd (é?a_ilon expressed 1ts consent to betite Of
i its wordin : : ounc

of reservatio g or designation
n must also contain the SubStal’ltiv'eT(?lz deﬁ?u}llon
ment that

the reservatio i
n was intended
eff : e ed to exclu ;
ect of certain provisions of the treatyde or to mOdlfy the legal

The aim and :
contained in the ﬁrf;ng[;?? OE tge Spguoitian cf sescrrs
distinguish of the Guide to ice 1
Staten?ents Wii)gtween reservations and othiiaetlce-l v ta?
respect to a treaty. The largest grougmfatcrh
of suc

unilateral statem i
ents is that of i :
t ) of 1inte :
he two are subject to different legalrrpeic;iﬁgze declarations) 8

Object of Reservations

Draft Guideli

3 ne 1.1.1 .

stipul , 1 on the O ok

pulates that a reservation may rel:?‘g:C'[tOOfo T
ne or more¢

provisions of a
treaty or, more generally, to the way in which
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ends 1O apply the treaty as @& whole. The aimm Ol

e tate 1Nt

B draft guidehne is to take into account the well established
it

of across - the -board reservations in the
the Vienna definition, & simple reading of

etation of 18
ation that may be restrictive

terpr _
wte - ould lead to an interpret

W 1Ch '
arld contrary to the reality.

cases in which reservations may pe formulated
Drat Guideline 1.1.2 entitled Cases in which

be formulated provides that instances in

tion may b€ formulated under guideline 1.1.
include all the means of expressing consent to the bound by a
treaty mentioned 1n article 11 of the Convention of 1969 and
1986 on the Law of Treaties. It 18 felt that the provisions of
articles 2, paragraph 1(d) on one hand and article 11 on the
other both of the 1969 and 1086 Vienna Conventions are not
formulated in the same terms and may gve rise to confusion.
The primary purpose of the present draft guidelin€ is to see to

remedy that in those formulations.

which 2

Reservations having territorial scope

Draft Guidelin€ 1.1.3. on Reservations having territorial
scope provides that a unilateral statement by which a State
purports to exclude the application of a treaty or some of its
provisions to a territory to which that treaty would be
applicable in the absence of such a statement constitutes a
Teservation. As the title of this draft guideline indicates, it
relates to unilateral statements by which a State purports
workers to exclude the application of a treaty, 1N part or n
whole, ratione loci A state consents to the application of the
E:,;%ty as a whole except in respect of one Of more territo_ries
Wel‘:h are under 1ts juri§diction. In ‘the past such reservations
fOrj:l known as "cplomal resejrvatlons”' but the practice of
bon “kfltm_g te_rrlto_rlal reservations persists 11 the context of
_colonial situations for a number of reasons.
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