
I,
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Draft article 12 corresponds to article 19 the 1996 teXt
This ~ticle, with the exception of subparagraPI:- (d), .is tak:e~
verbatim from the 1996 text. The purpose of this article is to
provide some guidance for the States in their consultations
about an equitable balance of interests. In reaching an
equitable balance of interests, one has to establish many facts
and to weigh all the relevant factors and circumstances. The
provisions of this draft article should be interpreted in the light
of the rest of the draft articles, in particular draft article 3
which places the obligation of prevention on the State of origin.

The opening clause of the draft article provides that "in
order to achieve an equitable balance of interests, ... , the States
concerned shall take into account all relevant factors and
circumstances". The draft article then sets forth a non-
exhaustive list of such factors and circumstances. The wide
diversity of types of activities which is covered by these
articles, and the different situations and circumstances in
which they will be conducted, make it impossible to compile an
exhaustive list of factors relevant to all individual cases. Some
of the factors may be relevant in a particular case, while others
may not, and still other factors not contained in the list may
prove relevant. Furthermore, no priority of weight is assigned
to the factors and circumstances listed, since some of them
may be more important in certain cases while others may
deserve to be accorded greater wightage in others.

Paragraph (a) of the draft article compares the degree of
risk of significant transboundary harm to the availability of
means of preventing harm or minimizing the risk thereof. For
example, the degree of risk of harm may be high, but there
may be measures that can present or reduce that risk, or there
may be good possibilities for repairing the harm. The
comparisons are both quantitative and qualitative.

Paragraph (b) of the draft article compare~ th~
importance of the activity in terms of its social, economIC ~al
technical advantages for the State of origin and the poten
harm to the States likely to be affected.
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. 1 compares, in the same
paragraph (c) of the draf~ :~~ ~arm to the en:,i:onmen~
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doi~gl s~'acco~ding to which th~S~ c~~:se negotiations mostlYf
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tive measures IS In ppreven
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article provides that the

Paragraph (e) of the .d~aft. relation to the cost~ .of
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economt~c VIand the possibility of c~ry~nt g ith an alternative
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Paragraph (f) of the
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h .tuatlOn In w
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reasonable grounds to believe t have a risk of causIllg
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signific~t t~ansboundary harm although it has not recei
~ nOtI~catlOn to that effect. This issue had been dealt Wit;~ci
dr t ~t~cle 18 of the 1996 text, but the Special Rapport tll
e~me It preferable to use in this connection the langu.; eUr

IArtIcle ~8 of the Convention on the Non-navigational Usge Of
nternatIonal W t '. es of. a ercourses which envIsages a

progreS~IVe mechanism. Thus, instead of immedil110re
proceedu~g to r~quest consultations as in the 1996 text ately
State whrch belIeves that it is likely to be affected would' fjthe
request ~e State. of origin to notify the activity and to trans Ir~t
relevant InfOrmatlOn. It IS only if the St t f " f l11It
h d h '. a e 0 origm re Uses 0
t e groun stat It IS not required to do so that consult t.' n
may take place at the request of the other State. a IOns

It .was felt necessary to specify in paragraph 2 of the
draft article that the response of the State of "

. ". hi origm must be
given WIt In a reasona~le time". Indeed, consultations are
preempt~d as l?ng as thrs response is not forthcoming and
State which belIeves that an activity in the State of ..'
h . k f . origm may

ave a ~IS 0 causing significant transboundary harm would
be left WIthout reCOurse.

. Par~graph 3 of draft article 13 envisages that the State
which belIeved. t~at the activity was hazardous could request
the State of origm to SUspend the activity for six months. It
was felt th~t this ?bligation imposed on the State of origin was
u~duly stnngent In view of the fact that the draft articles deal
with an tivit hi h .. ac IVIy W IC IS not prohibited by international law in
the CIrcumstances where there is disagreement between States
concerned as to whether or not it involves a risk of significant
tr~sboundary harm. The obligation of the State of origin in
this regard has bee.n softened by requiring it to take
appropnate and feasible measures to minimize the risk".
Suspen~ion of the activity would only be required "where
appropnate". There is thus a sliding scale of measures that can
be taken by the State of origin.

. Draft Article 14 on the "Exchange of Information" deals
WIth the steps to be taken after an activity has be.en
undertaken. The purpose of this step is to prevent, or mininllZe
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isk of causing, significant transbound~y harm. It is based
tl'le ri hraseology employed in draft article 14 of the 1996
011 the P t for the addition of the word "available" before the
te"t e~i~formation" in the s.e~ond line ~s the title of the draft
\\fo~d uggests its provisions require the exchange of
aruc1e ~ between the State of origin and the States that arer rrnatlOn . . k h b
~JOI to be affected, after the activity involving ns as een
like y taken The prevention of transboundary harm and
u~d~r.. . the cause thereof is a continuing effort and,

nUIllZmg . . t aft
fill f the duties of prevention do not termina e er
there .are, authorization for the activity; they continue for asgrantmg .
long as the activity continues.

The information that is required to be exchanged, unde~
. d aft article comprises whatever would be useful anathiS r ..• ti

relevant for the purpose of prevention .. The mrorrna IOn
'red under this article has been qualified by the wordrequi , , f . I t",. ilable" and refers to "all available in ormation re evan .aVaI . , h ld bUnder this article such relevant information s ou e

exchanged in a "timely manner", Th~t m~ans that. when the
State becomes aware of such information, It should ,Inform the
other State quickly so that there will be eno~gh time for .all
States concerned to 'consult on appropnate preventive
measures. The requirement of this article becomes oper~tional
only when States have information relevant to preventing, or
minimizing transboundary harm.

Draft Article 15 entitled "National Security and
Industrial Secrets" reproduces without change the
corresponding draft article 16 of the 1996 text. The Drafting
Committee felt that draft article 15 reflected in an adequate
Illanner a narrow exception to the obligation of the State of
origin to provide information under the other provisions of the
draft articles, This type of clause is not unusual in treaties,
WhiChrequire exchange of information. However, Article 31 of
the Watercourses Convention only deals with national defense
Orsecurity information, while the present draft article 14 also
f~otects industrial secrets. In the context of this topic, it is
&I1ghlyprobable that some of the activities might involve the

Se of sophisticated technology protected under domestic

177



legislation as industrial secrets. As in all provisions in
rr~s~nt dr,:ft article, an attempt has been made to balance ~he
egitimate ~nterests of all States concerned. Thus, the Sta he

~ngm, whIl.e allowed to withhold certain information te of
cooJ?;rate m goo~ faith with the other States concer~~USt

P:OVI e as much mformation as can be provided u d to
CIrcumstances." n er the

that the basic obligation in draft 17 for the parties to "have
f_ctllfse to the appointment of an independent and impartial
reco~fi!1dingcommission" will not be sufficient in practice for
fllct ctual establishment of such commission. In international
~e ~rnents this type of provision is normally accompanied by
iJ1~etailed procedur~ on the appointment c:nd f~nctioning of
a cornmission, as It the case for example in Article 33 of the
Wetercourses Convention. However, since the nature of the:~ftarticles on th~ topic of pre:rention had yet to be decided,

tb
Drafting Cornrni.t'teedeemed It premature to set out such a

e . hdetailed procedure in t e text.

As mentioned earlier, the Commission has referred two
issues to the General Assembly related to the further work on
this topic. The issues referred are (i) what kind of regime
should be made applicable to activities which actually cause
harm for the, purpose of developing and applying the duty of
prevention, and (ii) in a prevention regime whether the duty of
prevention should be treated as an obligation of conduct or
failure to comply and be met with suitable consequences under
the law of State responsibility or civil liability or both where the
tate of origin and the operator are both accountable for the

same? If the answer to the question is in the affirmative, what
type of sanctions are appropriate or applicable?

I?raft Article 16 entitled "Non-discrimination" is ba
on .Artl.cle 32 of the Convention on the Law of the NSed
nav~gatI~n~ uses of International Watercourses. It sets 0 On-
?a~l~ principle that the State of origin is to grant access ~~ t~e
Jun~lcal and other procedures without discrimination ~S
baSIS of nationality, residence or the place where the don t e
occurred. The provisions of this draft article would baml'age
St t t 0 Igatea es 0 ensure that any person whatever hi hti al' ,IS or er
na IOn ity or r~sidence should, regardless of where the harm
may occur,. r~ceive .the same treatment as that afforded by the
Stat~ .of origm to ItS nationals under its domestic law. This
p:ovl~lO.n .should be understood as preventing States
dlscnmmatlO~ b~se.d on their legal systems and not as a
general n.on-dlscnmmation clause in respect to human rights.
In fact, It deals with equal access by nationals and non-
natI~n~s ~d by residents and non-residents to courts and
administrative agencies of the State concerned. The first of these issues is based on the fact that the

Commission intended to separate activities which have a risk
of causing significant harm from those which actually cause

ch a harm for the purpose of developing and applying the
uty of prevention, the latter type of activities. It is generally

Understood that the duty of prevention is an obligation of
COndUctand not of result and non-compliance with duties of

evention in the absence of any damage actually occurring
ould not in itself give rise to any liability. The Commission;:0decided ~orecom:ne~~ a r.egime on prevention, separating
b m a regime of liability, It has to address the question
l~th~r the duty of prevention should be treated as an
.1gatlOn of conduct or failure to comply be visited with
.ta?le consequences under the law of State responsibility or

hability or both.

i Finally, ~~aft article 17 entitled "Settlement of Disputes"
s a new proVISIOnproposed by the Special Rapporteur and

do~s not have an equivalent in the 1996 draft. It is inspired by
article 3.3 of the Convention on the Non-Navigational Uses of
International Water courses, 1997 in that it envisages
compulsory resort to a fact-finding commission at the request
of one of the parties if the dispute has to been settled by anY
other means within a period of six months. Among these other
means, the Special Rapporteur had highlighted the binding
procedures of arbitration and judicial settlement. The Drafting
Committee, however, felt that it was also important ~o
expr.essly mention other means of third-party settlement, in
particular mediation and conciliation. As regards the fact~
firidirig procedure, the Drafting Committee was aware of tbe
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Reservations to Treaties

The International Law Commission had at its 49th
'on adopted a set of Preliminary Conclusions 'On

s~ss~rv~tions To Normative Multilateral Treaties, I~cluding
R an Rights Treaties. The General Assembly at Its 52nd
Burn C .., 1"'on had taken note of the omrmssion s pre immarysesSl . . . .elusions and of the invitation to all treaty bodies set up by
con . h . h . h drnative multilateral treaties t at mig t WIS to 0 so to
nor . h lusiprovide their comments and observatiorrs on t e conc USIOns.

The General Assembly has by its Resolution 52/156
drawn the attention of Governments to the importance for the
International Law Commission of having their views on the
Preliminary Conclusions on reservations to normative
multilateral treaties, including human rights treaties.

In response to that invitation the Secretariat of the
Asian African Legal Consultative Committee had organized,
within the administrative arrangements of the Thirty seventh
session of the Committee held in New Delhi in April 1998,. a
Special Meeting on the Reservation To Treaties.

Thereafter, when the Secretary -General of the Asian
African Legal Consultative Committee visited Geneva to
participate in the Fiftieth session of the International Law
Commission he presented to the Chairman of the Commission
a Report of the Special Meeting on the Reservations to Treaties
that the Committee had organized. It maybe mentioned that
~e Spe~ial Reapporteur had in his Third Report on the

eservatIOn to Treaties made a mention of the aforementioned
Special Meeting.

Th' At its fiftieth session the Commission considered the
o ird Report of the special Rapporteur, Professor Alain Pellet,
R~ the reservation. t? tre~ties.8 The Third report of the Special
8U Pporteur was divided 111totwo chapters, the first of which
~ed the earlier work' of the Commission on the topic. The
8

A/CN.4/491 and Add. 1-5.

180



second chapter of the Report of the Special Rapporteur
addressed the question of definition of reservations (and
interpretative declarations), and to reservations (including
mterpretative declarations) to bilateral treaties.

While presenting his report the Special Rapporteur said
that "he had been favourably impressed by the interest which
states had shown in the Commission's work on reservations to
Treaties. That interest was illustrated not only by the large
number of statements made in the Sixth Committee, but also
by the work done on the topic by the Asian-African Legal
Consultative Committee and the Council of Europe's
Committee of Legal Advisers on Public International Law
(CAHDI), which had established a group of specialists on
reservations to international treaties".

In his survey of the earlier work of the Commission on
the topic, the special Rapporteur drew attention to 2 decisions
of the Commission (a) that in principle and subject to an
unlikely "state of necessity", the Commission would not call
into question the provisions of the Vienna Conventions on
reservations and would simply try to fill the lacunae and if
feasible to remedy the ambiguities and clarify the obscurities
in them; and (b) that its work would lead to the preparation of
a Guide to Practice, which would-be grafted on to the existing
provisions, filling the lacunae therein and would-be
accompanied by model clauses relating to reservations which
the Commission would recommend to States and international
organizations for their inclusion in treaties they would
conclude in future.

As to the definition of reservations to Treaties and of
interpretative declarations the Special Rapporteur, Mr. Alain
Pellet, observed that none of the 3 Vienna Conventions
furnished a comprehensive definition of reservations and he
had therefore drafted a composite text. The definition, he
suggested, could be used at the beginning of the Guide to
Practice and could be called the "Vienna definition".

181

h d roposed that the
The Special Rappor~~r i~elin~s of the Guide. to

rnrnission refer the 8 dr d ~ his report to the Drafting
Co tice which he had propose 1 .' decided to transmit
prac di 1 the CommlsslOn
Cornrnittee. ~cc~: mg y, the (1) definition of reservations; .(2)

draft gmdelmes on . . 3) ent when a reservatlOn
~~nt forrnation of a renovaticn. ( :U:Ulated when notifying
.0
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having a terntonal scop , f definitions to Draftmg
declarations; and (11) scope 0

comrnittee.
. . ado ted the text of 9 guidelines

The Draftmg C.ommltteef Pd them to the International
of the Guid~ t? Practice. ~d rede:~eetext of the draft guidelines
Law CommlsslOn. The t~tes ~mmittee had included the (1)
adopted by the Draft~ng. obiect of reservations; ( 3)
definition of reservatlOns, (~) J b formulated; (4)

. hi h reservatlOns may e .instances In w lC .. a1 . (5) reservatlOns
. having ternton scope, (6)reservatlOns . .. territorial application;

formulated w?en nO~lf~mg bli ations of their author; (7)
statements desIgned. to hmlt. the 0 gthe obligations of their
statements purportmg to mClreas~ .: tly; and (9) an untitled
author (8) reservations formu ate join , .

, . h f the draft gmdance.provision relatmg to t e scope 0

FOftO th session of theDraft Guidelines adopted at the 1 ie
International LawCommission

The Commission at its fiftieth sessio~ has a~oPt~~ ~~~
text of 7 guidelines. of the guide ~o prac:~n~:~~~~hereto.9
reservations to treaties together With inch d th guidelines
The text of the provisions adopted m.cu e e .delines
relating to (i) the definition of reservatlOns (draft ~.l. s

'd r 1 1 1 ). (111) case1.1); (ii)object of reservations (draft gul e me . . .,

-
9 See A/CN.4/L.561 and Add 1-4.
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in which reservations may be formulated (draft guidelin
1.1.2); (iv)reservations having territorial scope (draft guidelin~
1.1.~); (v) reservations formulated when notifying territorial
~~phcatIOn (d~~t guideline 1.1.4); (vi) reservations formulated
jointly; ~d (vii] a provision relating to unilateral statement of
reservation.

Definitions

Draft Guideline 1. 1 defines the term reservations as
unilateral st~tement.' however phrased or named, made by :
State or an mter~atIOnal or~anization when signing, ratifying,
formally confirming, accepting, approving or acceding to a
treaty or by a State when making a notification or succession
to a treaty, whereby the State or organization purports to
exclude or to modify the legal effect of certain provisions of the
treaty in their application to that State or to that international
organization.

The Special Rapporteur has pointed out that the
definition incorporates three formal components viz. (1) a
unilateral statement; (2) the moment when the State of
international organization expressed its consent to be bound
by the treaty; and (3) its wording or designation. The definition
of reservation must also contain the substantive element that
the reservation was intended to exclude or to modify the legal
effect of certain provisions of the treaty.

The aim and function of the definition of reservations
contained in the first part of the Guide to Practice is to
distinguish between reservations and other unilateral
statements with respect to a treaty. The largest group of such
unilateral statements is that of interpretative declarations, but
the two are subject to different legal regimes.

Object of Reservations

Draft Guideline 1.l.1 on the Object of reservations
stipulates that a reservation may relate to one or more
provisions of a treaty or, more generally, to the way in which
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